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merchandise or articles for drawback
purposes which has not been previously
approved for such use (see paragraph
(c) of this section), or which includes
modifications from the methods listed
in paragraph (c) of this section, may
seek approval by Customs of the pro-
posed accounting method under the
provisions for obtaining an administra-
tive ruling (see part 177 of this chap-
ter). The conditions applied and the
criteria used by Customs in approving
such an alternative accounting meth-
od, or a modification of one of the ap-
proved accounting methods, will be the
criteria in paragraph (b) of this sec-
tion, as well as those in paragraph
(d)(2) of this section.

(2) In order for a proposed accounting
method to be approved by Customs for
purposes of this section, it shall meet
the following criteria:

(i) For purposes of calculations of
drawback, the proposed accounting
method must be either revenue neutral
or favorable to the Government; and

(ii) The proposed accounting method
should be:

(A) Generally consistent with com-
mercial accounting procedures, as ap-
plicable for purposes of drawback;

(B) Consistent with inventory or ma-
terial control records used in the ordi-
nary course of business by the person
proposing the method; and

(C) Basily administered by both Cus-
toms and the person proposing the
method.

[T.D. 98-16, 63 FR 11006, Mar. 5, 1998; 63 FR
15288, Mar. 31, 1998; 63 FR 27489, May 19, 1998]

§191.15 Recordkeeping.

Pursuant to 19 U.S.C. 1508(c)(3), all
records which pertain to the filing of a
drawback claim or to the information
contained in the records required by 19
U.S.C. 1313 in connection with the fil-
ing of a drawback claim shall be re-
tained for 3 years after payment of
such claims or longer period if required
by law (under 19 U.S.C. 1508, the same
records may be subject to a different
period for different purposes).
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Subpart B—Manufacturing
Drawback

§191.21 Direct identification draw-
back.

Section 313(a) of the Act, as amended
(19 U.S.C. 1313(a)), provides for draw-
back upon the exportation, or destruc-
tion under Customs supervision, of ar-
ticles which are not used in the United
States prior to their exportation or de-
struction, and which are manufactured
or produced in the United States whol-
ly or in part with the use of particular
imported, duty-paid merchandise and/
or drawback product(s). Where two or
more products result, drawback shall
be distributed among the products in
accordance with their relative value
(see §191.2(u)) at the time of separa-
tion. Merchandise may be identified for
drawback purposes under 19 TU.S.C.
1313(a) in the manner provided for and
prescribed in §191.14 of this part.

§191.22 Substitution drawback.

(a) General. If imported, duty-paid,
merchandise and any other merchan-
dise (whether imported or domestic) of
the same kind and quality are used in
the manufacture or production of arti-
cles within a period not to exceed 3
years from the receipt of the imported
merchandise by the manufacturer or
producer of the articles, then upon the
exportation, or destruction under Cus-
toms supervision, of any such articles,
without their having been used in the
United States prior to such exportation
or destruction, drawback is provided
for in §313(b) of the Act, as amended (19
U.S.C. 1313(b)), even though none of the
imported, duty-paid merchandise may
have been used in the manufacture or
production of the exported or destroyed
articles. The amount of drawback al-
lowable cannot exceed that which
would have been allowable had the
merchandise used therein been the im-
ported, duty-paid merchandise.

(b) Use by same manufacturer or pro-
ducer at different factory. Duty-paid
merchandise or drawback products
used at one factory of a manufacturer
or producer within 3 years after the
date on which the material was re-
ceived by the manufacturer or producer
may be designated as the basis for
drawback on articles manufactured or

524



U.S. Customs and Border Protection, DHS; Treasury

produced in accordance with these reg-
ulations at other factories of the same
manufacturer or producer.

(c) Designation. A manufacturer or
producer may designate any eligible
imported merchandise or drawback
product which it has used in manufac-
ture or production.

(d) Designation by successor; 19 U.S.C.
1313(s)—(1) General rule. Upon compli-
ance with the requirements in this sec-
tion and under 19 U.S.C. 1313(s), a draw-
back successor as defined in paragraph
(d)(2) of this section may designate
merchandise or drawback product used
by a predecessor before the date of suc-
cession as the basis for drawback on ar-
ticles manufactured or produced by the
successor after the date of succession.

(2) Drawback successor. A ‘‘drawback
successor’” is a manufacturer or pro-
ducer to whom another entity (prede-
cessor) has transferred, by written
agreement, merger, or corporate reso-
lution:

(i) All or substantially all of the
rights, privileges, immunities, powers,
duties, and liabilities of the prede-
cessor; or

(ii) The assets and other business in-
terests of a division, plant, or other
business unit of such predecessor, pro-
vided that the value of the transferred
assets and interests (realty, person-
alty, and intangibles, exclusive of the
drawback rights) exceeds the value of
such drawback rights, whether vested
or contingent.

(3) Certifications and required evi-
dence—(i) Records of predecessor. The
predecessor or successor must certify
that the successor is in possession of
the predecessor’s records which are
necessary to establish the right to
drawback under the law and regula-
tions with respect to the merchandise
or drawback product.

(i1) Merchandise mnot otherwise des-
ignated. The predecessor or successor
must certify in an attachment to the
claim, that the predecessor has not
designated and will not designate, nor
enable any other person to designate,
such merchandise or product as the
basis for drawback.

(iii) Value of transferred property. In
instances in which assets and other
business interests of a division, plant,
or other business unit of a predecessor

§191.23

are transferred, the predecessor or suc-
cessor must specify, and maintain sup-
porting records to establish, the value
of the drawback rights and the value of
all other transferred property.

(iv) Review by Customs. The written
agreement, merger, or corporate reso-
lution, provided for in paragraph (d)(2)
of this section, and the records and evi-
dence provided for in paragraph (d)(3)
(i) through (iii) of this section, must be
retained by the appropriate party(s) for
3 years from the date of payment of the
related claim and are subject to review
by Customs upon request.

(e) Multiple products—(1) General.
Where two or more products are pro-
duced concurrently in a substitution
manufacturing operation, drawback
shall be distributed to each product in
accordance with its relative value (see
§191.2(u)) at the time of separation.

(2) Claims covering a manufacturing pe-
riod. Where the claim covers a manu-
facturing period rather than a manu-
facturing lot, the entire period covered
by the claim is the time of separation
of the products and the value per unit
of product is the market value for the
period (see §191.2(u) of this part). Man-
ufacturing periods in excess of one
month may not be used without spe-
cific approval of Customs.

(3) Recordkeeping. Records shall be
maintained showing the relative value
of each product at the time of separa-
tion.

§191.23 Methods of claiming draw-
back.

(a) Used in. Drawback may be paid
based on the amount of the imported or
substituted merchandise used in the
manufacture of the exported article,
where there is no waste or the waste is
valueless or unrecoverable. This meth-
od must be used when multiple prod-
ucts also necessarily and concurrently
result from the manufacturing process,
and there is no valuable waste (see
paragraph (c¢) of this section).

(b) Appearing in. Drawback is allow-
able under this method based only on
the amount of imported or substituted
merchandise that appears in (is con-
tained in) the exported articles. This
method may not be used if there are
multiple products also necessarily and
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